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In New York, individuals are considered legal adults 
upon reaching the age of 18 and are presumed to have 
the capacity and right to handle their own affairs. This 
right, allowing a person to make his or her own decisions, 
is one that has been long recognized by New York case 
law.1 While advance directives such as powers of attorney 
and health care proxies are important estate and disability 
planning tools, they do not always resolve the problems 
that arise when an adult becomes incapacitated. In addi-
tion, if no planning is done in advance of incapacity, seek-
ing the appointment of a guardian under Article 81 of the 
Mental Hygiene Law (MHL) may be the only option avail-
able to help an incapacitated person. 

History 
Guardianships and surrogate decision-making are not 

new concepts. While these legal arrangements are current-
ly in the forefront due to the movie, “I Care a Lot,” and 
Britney Spears’s ongoing conservatorship litigation, their 
origins date back to Roman law.2 Guardianships, referred 
to as conservatorships in some states, are a legal proceed-
ing where a third party seeks authority from a court in 
order to make some or all decisions on behalf of another 
adult who is suffering from some functional or cognitive 
impairments. 

In New York, prior to 1993, a party seeking to make 
decisions on behalf of an allegedly incapacitated adult 
would rely on Article 78 of the Mental Hygiene Law.3 
Article 78 required a finding of complete incompetence 
before the court would appoint a “committee” on behalf 
of the “committed.”4 The requirement of complete incom-
petence resulted in a stigma for the committed person as 
the finding resulted in complete deprivation of his or her 
civil rights. Over time, courts became reluctant to appoint 
committees due to the overreaching power the commit-
tees often had. 

In response to the restraining nature of Article 78, 
the New York State Legislature enacted its conservator 
statute, Article 77.5 Article 77 did not require a finding of 
incompetence, but was limited to property and financial 
matters only. Most critically, however, was the fact that an 
individual did not suffer a complete deprivation of civil 
rights by virtue of the appointment of a conservator under 
Article 77, as was the case with the appointment of a com-
mittee under Article 78.

Practitioners and individuals still argued that neither 
statute adequately addressed the concerns or needs of a 

family in need of surrogate decision-making authority for 
a loved one, leaving a tangible gap in the relief offered by 
both statutes.6 While Article 77, 
the conservator statute, often left 
the conservator with insufficient 
authority to properly handle the 
affairs of the conservatee, Article 
78, and its obligatory judicial 
finding of incompetence, often 
granted more authority to the 
committee than was necessary.7 

Eventually attempts were 
made by the New York State 
Legislature to fill in the gaps. 
During this time, the trial courts 
in New York routinely stretched 
Article 77 beyond its intended 
use in order to address the needs 
of an individual.8 This changed, however, in 1991 when the 
New York State Court of Appeals decided Matter of Grinker 
(Rose).9 There, the Court of Appeals ruled that an attempt 
to utilize Article 77 in order to place an Alleged Incapaci-
tated Person (AIP) in a skilled nursing facility went well 
beyond the scope of the statute.10 The case highlighted the 
gaping holes left by Articles 77 and 78 as courts were often 
faced with the difficult choice of granting too little author-
ity under Article 77 or far more than necessary authority 
under Article 78. 

Article 81
Article 81 of the Mental Hygiene Law became law in 

New York State in 1992 and went into effect April 1, 1993. 
The statute repealed Articles 77 and 78 of the Mental Hy-
giene Law and replaced them with one guardianship stat-
ute. Article 81 is the statute routinely used by practitioners 
seeking guardianship for an AIP. 
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If the court determines that the appointment of a 
guardian is necessary, the guardian should be granted 
only those powers that are necessary to provide for the 
person’s needs in a manner consistent with the principle of 
employing the least restrictive alternative, while affording 
the person the greatest amount of self-determination and 
independence.20

Civil Rights Implications
At the core of individual personhood is the ability to 

shape and define our lives by the choices we make.21 All 
adults are presumed to have capacity to make their own 
decisions and manage their own affairs until there has 
been a judicial finding of incapacity. States reserve unto 
themselves the power to protect the wellbeing of its citi-
zens who are unable to care for themselves.22 This author-
ity is derived from the states’ parens patriae power whereby 
the state is regarded as the legal protector of its vulnerable 
citizens.23

While statutes such as Article 81 seek to provide the 
court with flexibility when determining the appropriate 
authority to grant a guardian, the fact remains that for ev-
ery decision-making power entrusted to a guardian, one 
is taken away from the ward or incapacitated person. This 
reality has been described as “the most punitive civil pen-
alty that can be levied against an American citizen.”24 In 
essence, the appointment of a guardian is the state termi-
nating an individual’s personhood under the law.25

The Constitution of the United States affords citizens 
due process rights under its Fifth and Fourteenth Amend-
ments.26 The Fifth Amendment specifically provides that 
the government shall not deprive anyone of life, liberty, 
or property without due process of the law. Guardianship 
proceedings impact both the liberty and property interest 
of the AIP.27 Courts have ruled that liberty includes not 
only freedom from bodily restraint, but also the right to 
marry, have children, and other privileges commonly en-
joyed by individuals.28

Courts have found that an individual is not in need of 
a guardian simply by virtue of suffering from medical or 
psychiatric conditions.29 Essentially, individuals who may 
have some physical or cognitive impairment are entitled to 
all of the same rights and protections absent some demon-
stration that there is a need for a guardian.30

Possible Reforms 
In light of the tremendous impact a guardianship pro-

ceeding can have on the civil rights of an individual, there 
has been a push for reform. Over the years, as the legal 
community struggles with the complexities of guardian-
ships in light of the available legislation, it has looked to 
the Uniform Law Commission (ULC) in order to provide 
model statutes that could better address the needs of in-
capacitated people. In 2012, the National Guardianship 
Network (NGN) held its Third National Guardianship 

Mental Hygiene Law § 81.02 requires a two-pronged 
determination: (1) that a guardian is “necessary to pro-
vide for the personal needs of that person, including food, 
clothing, shelter, health care, or safety and/or to man-
age the property and financial affairs of that person” and 
(2) “that the person agrees to the appointment, or that the 
person is incapacitated.”11 A finding of incapacity requires 
clear and convincing evidence be presented to the court 
demonstrating that the person is likely to suffer harm,12 
and that the likelihood the AIP will suffer harm is because 
he or she is unable to provide for personal needs or un-
able to manage property and financial affairs and he or 
she cannot adequately understand and appreciate the na-
ture and consequences of such inability.13 

Narrowly Tailored 
While commencing a guardianship proceeding may 

be unavoidable, it should be noted that guardianships in 
most states, including New York, are viewed as a means of 
last resort. When a guardianship is being sought, the prac-
titioner must remember that these proceedings are essen-
tially requesting that the court remove the independence 
of another person and, as such, should be pursued truly 
when there are no other options.14 

When enacting Article 81, the Legislature recognized 
that no uniform solution to the problem of incapacity in 
an adult existed. Instead, the guardianship system needed 
to promote the greatest amount of independence and self-
determination possible by specifically tailoring the relief 
to the specific needs of the incapacitated person.15 The 
guiding principle of Article 81 demands that, even if the 
individual alleged to be incapacitated is determined to in 
fact be incapacitated, the appointment of a guardian is still 
only appropriate if there are no other available resources 
or alternatives to meet the individual’s needs.16

New York courts have routinely dismissed petitions 
where sufficient resources exist to adequately meet the 
personal and property management needs of the AIP, 
even when the individual is undoubtedly incapacitated.17 
In fact, the plain language of Article 81 states that the pe-
tition initiating the action must indicate that “the avail-
able resources, if any, have been considered by the peti-
tioner and the petitioner’s opinion as to their sufficiency 
and reliability.”18 Prior to seeking judicial intervention on 
behalf of an individual, the petitioner must first be able 
to articulate that there is a need for the appointment of a 
guardian. 

Although properly drafted advance directives such as 
powers of attorney and health care proxies are perhaps the 
most direct way to obviate the need for a guardianship, 
they are not the only solutions. When assessing whether 
the appointment of a guardian is necessary, the court will 
investigate all resources available to the alleged incapaci-
tated person, including visiting nurses and establishment 
of representative payee relationships.19 
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2015, Supported Decision-Making New York (SDMNY) 
was awarded a grant from the New York State Develop-
mental Disabilities Planning Council (DDPC) for the pur-
poses of creating and distributing educational materials 
related to supported decision-making throughout New 
York State.36

One of the strategies employed by SDMNY is that 
SDM is a process rather than a one-time transaction.37 
SDM can be informal or formal depending on the goals 
of the individual. The process sometimes results in a Sup-
ported Decision-Making Agreement (SDMA). The Agree-
ment reflects the terms of the arrangement between the 
decision-maker and his or her supporters. It also reflects 
the ways in which the supporter will provide assistance to 
the decision-maker.38

The underlying principle of SDM is that it is a nor-
mal human function to consult with other people and 
sources when making a decision.39 Additional backing for 
SDM can be in the 2006 United Nations Convention on the 
Rights of Persons with Disabilities (UNCRPD), an inter-
national human rights treaty.40 Article 12 of the UNCRPD 
makes it clear that individuals with disabilities have the 
same legal capacity as other people.41 This right to legal 
capacity includes not only the right to make decisions, but 
the right to have the law recognize those choices as valid.42

Additionally, the American Bar Association through 
its Commission on Law and Aging, Commission on Dis-
ability Rights, Section on Civil Rights and Social Justice, 

Summit. The summit resulted in the recommendation that 
the ULC revise the Uniform Guardianship and Protective 
Proceedings Act of 1997.31

The drafting committee of the ULC spent the next few 
years putting together helpful state law provisions and 
reworking the existing legislation. The Uniform Guard-
ianship, Conservatorship and Other Protective Arrange-
ments Act was adopted by the ULC in 2017 and is now 
ready to be enacted in the states.32 Key provisions to the 
act include a new model petition that would provide pre-
siding justices with additional information. The act also 
provides for supported decision-making as an alternative 
to guardianships.33

Since 2017, only Maine and Washington have adopted 
the act. The reason the act has not been more widely ad-
opted could be due to financial considerations. In fact, sev-
eral states, including New Mexico and Iowa, have opted 
to adopt only those parts of the law that do not require 
additional spending.34 The act directs annual accounts, 
which need to be reviewed by court staff. The reviewing 
of accountings and other tasks directed by the act will re-
quire manpower that some states may not have readily 
available.35

More and more states, including New York, have 
begun implementing pilot programs surrounding sup-
ported decision-making (SDM). SDM is gaining traction 
as a means to avoid the inherent deprivation of rights that 
comes as the result of the appointment of a guardian. In 
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and Section on Real Property, Trust and Estate Law, pro-
duced the PRACTICAL Tool.43 The PRACTICAL Tool 
aims to identify and implement decision-making op-
tions for persons with disabilities that are less restrictive 
than a guardianship. The Tool is intended to serve as a 
checklist for the client interview to ensure attorneys and 
advocates are aware of possible available alternatives to 
guardianships.44

Conclusion
Guardianships are an ever-changing area of the law, 

and like most law, it continues to evolve. In many cases, 
the appointment of a guardian cannot be avoided for a 
variety of reasons including lack of planning and lack of 
available alternative resources. As lawmakers continue to 
recognize the imperfections of existing guardianship laws 
and the restrictions they impose on an AIP’s rights, it is 
hopeful that other less restrictive means of an assisting an 
AIP, such as SDM, will continue to evolve. 


